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UNITED STATES DISTRICT COURT —° 
FOR THE DISTRICT OF COLUMBIA __ 


rs 


(SOHN D. MARKS, 4 eee Pe ee 


: plaintife, 


_ Civil Action No. 75-1735... 


‘CENTRAL INTELLIGENCE AGENCY, @e al... 


ae Defendants. we 


Pe “NOVS “1878 


_MENORANDUM, AND ORDER 


2 wanes e aver, CLERK : — a 
Rs "-Backgrotng pi PN aie aa he ee 


« au 


ne He seeks disclosure of “all ‘files, dossiers, ‘communications, 


ARLE : seins seo are eee Tk aaa oan i ny atten a at ee merce RU Lt ak aie 


"Forty-one documents were identified by the CIA as | responsive co 
oat ae 


2 to Marks" FOIA “request. ‘According to affidavits filed by the 7 os 


defendants, these materials were largely generated in ‘the ee 

ofa national security intelligence investigation of the _ plaintize, 
a former state Depa rmeae employee dien access to classified jateriale. 
That iaueetl gation was undertaken by the Office Se security, ¢ cra, : 
"when Lt learned that he [Marks] planned to publish a substantial 


guantity of classified ‘infomation and when it was reported by 


sources nae he was contacting present: and former government employees 


on records: in question, the Court rejects j as “unpersuasive plaintige’ Ss. eS 


cig suggestion | that the various affidavits submittea An. support, ‘of: 


ae FOIA, the government must - provide to the district court. (a) 


es oe 


in sensitive positions in an aEeetes to secure Specific classified 
information oo then." twenty-seven of the items: ; identified 
have been released to" ‘the plaintife in ‘their entireties, or warn 


uncontested | deletions. Consequenty, fourteen ‘@ocuments: remain in 


issue, viz, ‘Documents Nos. 6.7, 10, 4“, 16, ‘19, 20, 2a 26, 2. 25, ce 


26, 27 and 29. a 


presently ‘before ‘the Court are » plainties’ s | motion ‘for ~ 


in camera review and defendants" ‘motion for summary Juagment. 


BL in Camera Review a 


‘Addressing first the motion for ain camera review (of the SS 


* # 


i defendants’ summary judgment 1 ation are -inoutticientiy: detailea 


tinder | the standards articulated in Vaugha | an Rosen, 1573 App. ‘D. c. 


ie 


5 340,, 484 F. 24. 820" 973), cert. “deniea; 415 U. 8.977. See 


the-¢ ‘court : Of Appeals concluded. in: ‘the’ “vaughn case ‘that in order | 


te oe tg 


to test properly the classification of claims to exemptions 1 under aoe 


a "relatively detailed". analysis, in manageable, segments, "ais 
the 4 justifications for refusing to disclose information and (b) 

an itemization and indexing which would | gorzelate a statements oe 
in the goverment! s refusal justification’ with actual “portions of | 


the document . u2/ 157 vs Ss. ARB Dd. c. at 346- 48; oS FE. on. at, 826-~ oe : 


; vz O£ these documents, ten have been released by the CIA we 
deletions (Nos. 10, 16, 19, 20, 21, 22, 23, 25, 26 and 27), and | a 
four have been withheld in toto (Nos. 6, 7, iu and 29). 


2/. The Court in Vaughn noted in a caveat ae particulay meteanee to 

the instant litigation that "[a]n analysis sufficiently detailed = 
would not have to contain factual descriptions that if made public 

would. compromise the secret nature of the information, but would cas 
ordinarily be composed without excessive reference to the actual — “et 
language of the document." 157 U.S, ae B. Ce ee Se ane F.2d 

at 826~ 27 (footnote omitted) . poe re 
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For the PUEPS oo” of this Litigation, defendants have 
numbered and concisely identified relevant ; agency records and 
exemptions invoked in the affidavit of Robert s. young. 2 A \ reasonably 


detailed statement of. the nature of: information relied upon as 


justification for non-disclosure of all: or : specific segments of eat 


each. ‘document, correlated to the numbering syste of the - Young oe 


affidavit, is ‘contained in the affidavits ‘of Robert W. “Gambino oe 


and « Charles Ww. Briggs. . ‘After careful review of these. » submissions 


and bia varied with defendants" answers to interrogatories, the CIA's : 


letters to plaintife, and | portions of the ten articles in issue which 


have | Been released. to. > Marks, we- are satisfied that the defendants’ “ 


> 


efforts to itemize and index relevant materials ‘and ‘to > justiity ae 


gees 


‘disclosure ¥ with reference to > particular . information | are sufficient < 


“under the Vaughn « criteria. Accordingly, in camera review is. ae 


| wnnecessary%4na © the motion | therefore is denied. 


note that the CIA has invoked three FOIA “exenptiions with respect Hah 
to ‘the fourteen relevant aseGhenes: viz., 5 wv. Ss. c. $552 0b) (2) 
Piece toa 1, (b) (3) [ exemption 3], aia (7) fexemption nN. 
"Maks has challenged the latter two exenptions as unavailable 


to the CIA as Saath of law. 


‘3/ Plaintiff's effort to impute an absence of good faith and due 
diligence to the defendants finds no support in the record of this 
action. Quite to the contrary, it is apparent that the CIA and 
its employees have consistently made reasonable, bona fide efforts 
to accommodate plaintiff's rights under the FOIA with legitimate 
national security interests. Moreover, where agency error in... 
labeling or identification of records has resulted in delay, 
the defendants have promptly and voluntarily Seance pre and 
remedied discrepancies. 
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165 Beemption 3 -— 5 0; ie: c. 5552 (0) (2 os 


“Section 552 (b) (3) provides that. the oe Ss mandatory 


disclosure provisions do not apply to matters. which: are "specifically, 


exempted Prae disclosure Be statute. ae the defendants claim this 


: ‘exemption MEOH the authority of section 102(a) (3) of, the ‘National 


. Central Intelligence Agency Act of 1949, _Teraay 50. U. s. c. $4035, 


‘Security Act of ‘1947, {8a} 50 U. S. c. 9403 (€) (3), Or ‘section 6 of the 


| Or = both A/— Marks concedes that section 6 of CTAA falls within es 


the purview of the exemption but contends ‘that “section . oz(a) (3) 


“of NSA does | ‘not. | However, plaintifé fails pa recognize that both | 


‘the Senate and Conference Reports. on the 1974 FOIA, amendments - 


explicitly state the Congressional intent ‘that section » 1022) (3) eo 


i ee ances as A 
ry, Section 102(d) (3) of the National Soeaviee wee: of 1947, 
50 U. S. C: or) PeOy SIC: in Beene parte oe 


"%& 


ae that the Direetan of. Gentral Tneslligence.. — 


Fi ‘shall. be responsible for protecting intelligence ~ 
ie ‘sources and methods trom Gage rpOeteed Picnic 


Section 6 of the Central Intelligence Reeney Act of 1949, 
90 U.S.C. A073) Bees: in eee inent Baste that ee 


. In the dntepact of the pdour iby oF the: 
foreign intelligence activities of the: United. 
- States and in order further implement. the 00%. 
proviso of section 403 (d) (3) of this title that. 
the Director of Central Intelligence shall be 
responsible for protecting intelligence sources 
and methods from unauthorized’ disclosure, the 
Agency shall be exempted from the provisions of 
any other law which require the publication or: 
disclosure of the organization, functions, names, 
official titles, salaries, or numbers of personnel 
employed by the Agency .... 


fats Forsgelea 20¢ 


of NSA shall be. considered: an exemption sd statute: a ‘S. Rep. No. 
93-854, 93a ° cong. 2d Sess. at 16 as7a)s 8. Rep. No. oes 1200, 

 O3q° cong. 2a Sess. (1974), reprinted in 1974 vu. Ss. ‘code cong. & 
Admin. ‘News: at 6290; see FAA Administrator ve Robertson, 422 us. Ss. 
225, (1975): Weissman Vv. CIA, civil Action. No. "75- 1583 2 (p.p.c Cs April 


ee 


14, 1976; Philipp Vv. cia, civil Action No. 75 1265 @. D. Cc. 


‘Decenber 1, 1975), appeal ‘@ockatad, No. 76 1004 o.. c. cis. December 2, 


1975); Richardson | v. Spahr, civil Action No. 15- 297 wr. D. es OES 
ganuary 30, 1976). The ‘court ther efore “sinas, contrary | LG othe 
position taken by the plaintite, that. both sections 202 (a) (3) of” 


NSA and 6 of CIARA. are ““statute[s}" within the | » purview of wees 


Poe 8 


3 oft the ‘FOIA. o ee oF 
((@) Exemption 7 en. 38 Ue S. Cc. 9552 ) (7). 


"Section 35208) (1) provides, inter alia, that - public” 


closure naar the FOIA is. ‘not: required where the ma tte rs involved 


. teat igdtony: records . eotipiled for. ae ae 
enforcement purposes, but only to the extent oe 
that the production of such records. would {A). 
‘interfere with enforcement proceedings, —(B) - 
deprive a person of a right to a fair trial OE oy ee, ate. 
an impartial adjudication, (C) - ‘constitute an.” oe ee Ge 
unwarranted invasion of personal privacy, (p) oa: ee 
disclose the identity of a confidential source - 
‘and, in the case of a record compiled by a 
criminal law enforcement authority in the - 

course of a criminal investigation, or by 

an agency conducting a lawful national : 
security intelligence investigation, confidential 
information furnished only by the confidential 
source, (E) disclose investigative techniques ~~ 
and procedures, or (F) endanger the life or | J Be 
physical safety of law enforcement personnel . . ae 


5/ The plaintiff has further eyoced that unless documents 
have been properly classified under Executive Order 11652, 
disclosure is permissible under sections 403(d) (3) and 403g. 
Stated differently, it is suggested that the CIA's exemption 3 
claims must also meet the standards of exemption 1. We conclude, «. 
however, that the two exemptions are independent rather than 
interdependent and where exemption 3 has been properly invoked, : 
exemption 1 need not be considered. See Bachrack Vis MIA NG CV. ow otal 
75-3727-wPG (N.D. Calif. May 10, 1976); ef. Halperin v. Colby, 000 065 
Civil Action No. 75-676 (D.D.Cc. June 4, 1976); United States Ve 
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‘Marks has attacked the defendants’ claim to exemption 7 


arguing ‘that materials ‘generated in fhe course oe a CIA national 


security intelligence investigation are nee “investigatory records 


cee ” 


‘compiled for law enforcement purposes." “Nothing we pend in either 


the: National secutity aoe the EON however, requires the ee 


suggested interpretation, and he language @ and “legislative 


history of exenption 7 strongly suggest a “different result. 


‘Subsection @) (7) >) of the FOIA "provides | that | a “Lawful 


national security intelligence investigation". ‘conducted ya 


“agency” is ‘proper under exemption 7 ae ‘since (7) @) ‘conte in 


x 


| specific language | which limits Pe more general terms of 


section oH), the inclusion of such language in (>) (7) (0) indicates _ 


ae 


that Congréss | considered a “Maweul national security vestigation”. 


amendments, congress acknowledged 1 the valigity « of the caat s use S 


é 


‘of. national security ‘Intelligence investigations to protect 


sensitive information and endorsed the applicability. of ‘exemption 


7 to , records compiled in the course of such activities: 


‘The. Gonference added: Taveaads ssa eecbeck ina. 
confidential sources by a criminal law enforce-— 
ment authority in the course of a criminal 
investigation, or by an agency conducting a ee ee ee 
lawful national security intelligence invest i- ee ee 
gation. bn toys 
The attempt here was to protect Federal ‘Bureau ; 
o£ Investigation records, Central: Intelligence 
Agency records, and the files of other Federal | 
law enforcement agencies. "National security" whey 3 
was to be strictly construed to refer to military _ a 
security, national defense, or foreign policy. wetes 
The term "intelligence" was intended to apply 
to positive intelligence gathering activities, 
counter intelligence activities, and background 
-sgecurity investigations by governmenta L units . 
authorized to perform such functions. The | 
PEGeGeM of Information Act ed ad of 1974. 


"ny History of the tegisiative Proceedings," . 
U.S. Cong. Joint Comm. Print, Sub—Comm. . 
on Administrative Practice and Procedure, 
94th Cong.,. 1st Sess. (1975), : at 115-116 
(emphasis PuEks te3).2 eis : 


6 


The record, in this action reflects ‘that the national 


he at 


“security intelligence investigation of the plaintife vas undertaken 


‘pursuant to the authority of 50 wu. S.C. - $403 (€) (3) to protect 8 


“intelligence | ‘sources, and ‘methods fron unauthorized isclosure” 


oo ‘ 


by a former, highty placed governnent - employee with op Secret 


“and Code word clearances who: had access ‘ta > highly classifica 


) materiais and who “has denonstrated ; and continues EO ‘denonstrate Ee 


Ee a predilection to divulge ages material! ‘he court. ais: of the 


. 


opinion ‘that records generated by the defendants in ‘the course 


RES. ee 
¥ 


of that investigation are s investigatory records “compiled for 


law “enforcenent = purposes” under ee ion 2 I 


“@) exemption 1 meme ) U. S. Cc. “55 2.(b me! 2. 


oe Finally Marks has ) challenged « certain deletions made by the CIA. 


— from materials supplied to him, ‘The: agency relies on exemption . 
es Exemption 1 permits non-disclosure o. of ' matters which mer 
"specifically authorized under criteria established by mrecative, 
order to be kept skcEse in the interest! of national defense ox. > 
ese policy” and weich are "in fact properly classified pursuant 
to Beh Executive order." 5 U,S.¢c. $552 (b) (1) (a) & @). x Nine of 
. the docunent s8/ ‘sought by Marks’ contain information which has. been 
einesieees pursuant to Executive OEaer 11652, 3 C.F .R.. 339, which 


authorizes Geel eetre "could reasonably be expected to cause Rage 


1 bate Pe le eal demir ae ee 


Sy i 
damage: to thé, national security. nf In eight instances ,~ séeenmaies 


“ &® 


6/ Documents Nos. 16, 19, 20, 21, 22, 23, 25, 26 and 27. 


it = x bi ; 
CTE no ent p 


: 
a 
ee 


ee ae "National security" is defined in section. ey “of Rrecutige Order 
11652 as the "national: defense or ROR oH relations of the United 
States." 
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Bf “Documents Nos, toe : 


en 


have deleted certain non-substantive information such as. agency 


file nunbers and markings, internal organizational ratings, - a 


communications transmission ‘data, classis Fication anings ana 


wy read i 


sensitivity indicators, 


oS. xa 


and the locations Of foreign, CIA stations. 


vlaintite, on the other hand, insists thet ‘the cra, cis Fequized 


“fron which, ‘these materials | were “sent since, in} Marks* opinion : 


“We conclude, however, that < official, 


public xecognition 


Oe the locations of CIA stations abroad clearly "could be reasonably 


" expectea" to , jeopardize the lives of Amer ican | intelligence ane 


a 


@iplonatic personnel in | foreign | nat ions and/s x preci ipitate the 


¥ * ye 


expulsion of personnel ana ‘elimination . of. ‘such Stations, 


thereby 


ar 


- resulting in palpable injury, to the foreign 3 relations of the United 


States. See none, Inc. v. _colby, 509 F.2d 1362, 1366 (th cir. )- 


cert. “denied, 421 U. s. 5. 992 (1975). Accordingly, ‘defendants 


See 


invocation of exemption 1 in such circumstances is justified. 


a ORDER 


ine ‘Light of the foregoing, “it is hereby 
‘ORDERED that plaintige’ s motion for. in _gamera review 


o£ the documents in question be and the same is “hereny aenied: 


it is further Braet te, a he 2s Se ee ee 


“ORDERED. that the motion of the defendants for summary a cee 


Dike ag RS 


“Juagment: be na ihe same is hereby granted. 


Dated: - November y 1979. 
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MOS HE PIP ier Ky 
P| _ UNCLASSIFIED” [| CONFIDAS IAL |__| SECRET | 
OFFICIAL ROUTING SLIP | 


NAME AND ADDRESS | DATE | UINITIAYS 
STAT fe eee | ee 
|_| ACTION |_| DIRECT REPLY | | PREPARE REPLY 
|_| APPROVAL |__| DISPATCH =| ~—s [| RECOMMENDATION 
|__| COMMENT Te Pee 
|_| CONCURRENCE |__| INFORMATION |__| SIGNATURE 
| 
Remarks: Marv, 
Herewith the decision in the Marks 
case. See in particular footnote 5 which 
contains some very good language on the 
sources and methods protection item. 
STAT 
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